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Introduction

Defendant NAME is accused of CRIME. Under the recently-decided N.Y. State Rifle & Pistol Ass’n v. Bruen (2022) ___U.S.___, the charges are unconstitutional. A defendant may attack a statute for constitutional defect by way of demurrer. (Pen. Code, § 1004(a)(4)
; e.g., People v. Gerardo (1985) 174 Cal.App.3d Supp. 1.) Under our local rules a defendant may enter a demurrer even after arraignment and notwithstanding a not guilty plea. (Sacramento County, Local Rule, Rule 10.11.) The Court has power to dismiss the action because “a court lacks jurisdiction to proceed to trial under a facially unconstitutional statute.” (Pryor v. Municipal Court (1979) 25 Cal.3d 238, 245.) A defendant may also attack a statute’s validity through a motion under § 995. There can be no legal commitment for an unconstitutional statute. 
Legal Argument
As a general matter, firearm regulations can be split into two broad categories—restrictions on carrying a concealed weapon and restrictions on carrying a weapon openly. Firearm restrictions themselves then exist in a spectrum, ranging from restrictions on the place and manner of carry to various licensing laws. As for licensing laws, those restrictions come in two general varieties, permissive or “may issue” regimes and “shall issue” regimes. Forty-three states use some type of “shall issue” regime that turns on specific, delineated criteria. Seven states, including California and New York, are “may issue” regimes that empower someone within the executive branch to decide whether a person may obtain a license.

I. Under New York State Rifle & Pistol Assoc. v. Bruen, a State May Not Condition Second Amendment Rights on Factors Such as a “Good Moral Character,” and “Good” or “Proper Cause” 
In N.Y. State Rifle & Pistol Ass’n v. Bruen, the United States Supreme Court held that New York’s firearm regulations violate the Fourteenth Amendment by preventing people from exercising their Second Amendment right to keep and bear arms in public for self-defense. (N.Y. State Rifle & Pistol Ass’n v. Bruen (2022) ___U.S.___, slip op. at p. 17 [hereinafter, Bruen, citations to slip opinion].) Because New York’s concealed weapon permit policy
 contained a “proper cause” requirement that would have been unimaginable to the Nation’s founders, the permit policy and criminal penalties stemming from it are unconstitutional. 
Under Bruen, the Court created a one-step analysis to scrutinize firearm regulations—in order to justify a firearm regulation, the government must demonstrate that the regulation is consistent with the Nation’s historical tradition of firearm regulation. (Bruen, at 20-21.) “Only if a firearm regulation is consistent with this Nation’s historical tradition may a court conclude that the individual’s conduct falls outside the Second Amendment’s “unqualified command.” (Bruen, at 21 citing Konigsberg v. State Bar of Cal. (1961) 366 U. S. 36, 50, fn. 10.) Importantly, the Court declined to engage in any form means-end scrutiny such as strict or intermediate scrutiny. (Bruen, at 26.)
To determine whether a statute is consistent with historical tradition, a court looks at two metrics: first, whether modern and historical regulations impose a comparable burden on the right of armed self-defense, and second, whether that regulatory burden is comparably justified. (Bruen, at 36.) Because self-defense is the central component of the Second Amendment right, these two metrics are central consideration when engaging in the inquiry. (Ibid.) In working through our Nation’s history of firearm regulations, a court is to draw reasonable analogies from the period around our Nation’s founding—modern regulations that were unimaginable at the founding ought to be invalidated. (Id. at 35.) 

And so the Court turned to New York’s firearm regulations. New York has a general prohibition on the possession of firearms absent a license. (N.Y. Penal Law, §§ 265.01 – 265.04, 265.20(a)(3); see, Kachalsky v. County of Westchester (2012) 701 F.3d 81, 85-87.) Licenses are limited to those over twenty-one years of age, of good moral character, without a history of crime or mental illness, and ‘concerning whom no good cause exists for the general of the license.” (N.Y. Penal Law, § 400.00(1)(a)-(d), (g).) While some New York regulations grant concealed carry licenses based on one’s profession, a license to carry a handgun “without regard to employment or place of possession” may only be granted “when proper cause exists thereof.” (N.Y. Penal Law, § 400.00(2)(f).) 
The Supreme Court then searched our Nation’s history for a historical analogue that would indicate the founders would permit a prior restraint on the possession of a firearm based in “proper cause.” (Bruen, at 48-88.) In sum, the Supreme Court found few regulations that restricted firearm possession in such a manner. From the Supreme Court’s historical analysis, the proper scope of firearm restriction could include:
· Regulations that forbid the carrying of firearms in “sensitive areas” such as schools and government buildings. (Bruen, at 37.);
· Regulations that “prohibit bearing arms in a way that spreads ‘fear’ or ‘terror’ among the people. (Buren, at 63-64.);

· Concealed-carry prohibitions where the state or area does not prohibit open-carry (Bruen, at 67.) Alternatively, States may restrict one type of carry so long as they leave open the other form. (Bruen, at 75.); 

· Regulations that prohibit bearing arms that are not in common use or are highly unusual in society at large or are “dangerous and unusual weapons.” (Bruen, at 59.). Said another way, states can restrict public carry of deadly weapons in a manner likely to terrorize others. (Bruen, at 74.) and,

· States may also restrict firearm possession “after an individual was reasonably accused of intending to injury another or breach the peace.” (Bruen, at 70 [emphasis original].)

· Nor does the opinion in Bruen prohibit “shall-issue” licensing scheme that are employed in 43 states and turn on objective criteria such as: mandatory fingerprinting, background checks, mental health checks, and training requirements. (Bruen, at 102, [Kavanaugh, J. concurring].)

Because New York’s “proper cause” requirement conditioning one’s right to concealed carry operated alongside the state’s wholesale prohibition of open carry, it bore no resemblance to the laws the founders anticipated. 

II. California’s State Scheme Criminalizing Firearm Possession is Unconstitutional
California’s licensing scheme is near-identical to the New York scheme the Supreme Court held to be unconstitutional. For the same reasons, this state’s scheme is unconstitutional. 
A. California’s State Scheme is Near-Identical to the New York Scheme Invalidated in Bruen
California law generally prohibits the open or concealed carrying of a handgun in public areas, subject to specific exemptions. One of these exemptions is a person licensed to carry a concealed weapon. (§ 26010.) Absent other highly-specific exemptions, the only way in which an ordinary citizen could avoid criminal liability for carrying a loaded firearm in public for the general purpose of self-defense, is if he or she applies for and receives a concealed carry weapons permit under Penal Code section 26150 et seq.
Generally, criminal liability for firearm carriage depends on (1) whether the carriage is open or concealed; and (2) whether the firearm is loaded. Carrying a loaded firearm is almost always illegal, subject to certain exemptions. First, Penal Code section 25850 prohibits a citizen from carrying a loaded firearm in public. Even if the firearm is unloaded, openly carrying the firearm is still prohibited under section 26350. Penal Code section 25400 prohibits that same unloaded weapon from concealed carriage. The Code then provides that particular people in particular places at particular times are exempt from criminal liability. For instance, if the citizen is carrying the firearm in his or her home, they are exempt from section 25400 pursuant to section 25605.If the person is an armed service member they too are exempt under section 25620. If a person is at a target range, they too are exempt under section 25635. If a person is transporting the firearm to or from a lawful camping activity they too is exempt under section 25550—provided the weapon is unloaded and in a lockbox per section 25505. Other exemptions apply to citizens who are also certain guards, military, and law enforcement. (§ 25900, et seq.; § 26000, et seq.) Some exemptions also cover certain events, such as hunting, firearms training, and lawful arrest. (§ 26040, § 26045, § 26050.) Some exemptions also cover certain places, such as private property and businesses. (§ 20635; § 26055.)
For the ordinary, citizen, in order to enjoy the right to self-defense expressed in the Second Amendment, they will have to obtain a concealed weapons permit. The relevant statutes provide that the sheriff of a county or police chief of a municipality may issue a license upon proof of all of the following: (1) The applicant is of good moral character; (2) good cause exists; (3) the applicant is resident of the county, (4) and the applicant completed a firearms training. (Penal Code §§ 26150, 26155.)
///

///

///

B. Because California’s “Good Cause” and “Good Moral Character” Requirements are Unconstitutional, the Criminal Charges that Comprise the State Scheme Must be Dismissed
The historical analogies have already been done by our highest court in Bruen. Because Penal Code section 26150 and related statutes are substantially identical to the New York laws, the holding in Bruen is completely on point to our scheme. There is no historical analogy for California’s scheme.
Because the law that would otherwise make firearm possession in public legal is unconstitutional, a criminal defendant cannot be prosecuted for violating it. (E.g., Burton v. Municipal Court (1968) 68 Cal.2d 684 [writ of prohibition to enjoin prosecution under municipal ordinance prohibiting exhibition of films in violation of First Amendment]; Aaron v. Municipal Court (1977) 73 Cal.App.3d 596 [writ of prohibition to enjoin prosecution for unconstitutional statute prohibiting the solicitation of charitable donations]; see also, People v. Gerardo (1985) 174 Cal.App.3d Supp. 1 [trial court granted defendant’s demurrer as to ordinance prohibiting the carrying of knives in plain view].) The fact that the statutes at hand are phrased as defenses to the general prohibition matters little because the general prohibition is unconstitutional. Thus, the defense bears little import. 
C. California’s State Scheme is an Unlawful Prior Restraint on the Second Amendment

Bruen recognized that at least part of the problem with a permissive licensing scheme is that there are no clear criteria for what it means. (Bruen, at 16 [recognizing the state failed to define “proper cause,” but case law defined it as a “… ‘… special need for self-protection distinguishable from that of the general community.’ (E.g., In re Klonsky 75 App.Div.2d 793, 428 N.Y.S. 2d 256, 257 (1980).’”].) California’s own failure to define the “good moral character” and “good cause” factors in awarding a permit renders the law an unconstitutional prior restraint on one’s Second Amendment rights because it gives the local law enforcement executive near unbridled discretion to create whatever definition they please. 
A permissible prior restraint must not place “unbridled discretion in the hands of a government official or agency” and must not allow “a permit or license [to] be granted or withheld in the discretion of such official.” (FW/PBS, Inc. v. City of Dallas (199) 493 U.S. 215, 225-26; see also Staub v. City of Baxley (1958) 355 U.S. 313, 322.) For this reason too, the State Scheme is unconstitutional. While it is true that most prior restraint case law deals with the First Amendment, Bruen makes clear that the Second Amendment is not a second-class right. (Bruen, at 89.) Our Supreme Court makes certain that the Second Amendment is subject to the same body of rules that the other Bill of Rights guarantees receive. (Ibid.; McDonald v. City of Chicago (2010) 561 U.S. 742, 780; see also, District of Columbia v. Heller (2008) 554 U.S. 570.)
III. Defendant Has Standing to Contest the State Scheme
It is irrelevant whether or not the defendant previously applied for a concealed weapons permit. Such might be relevant if the defendant was actually seeking a writ of mandate or some type of order directing the sheriff to grant a concealed weapons permit. It is not relevant to criminal charges proceeding out of an unconstitutional scheme. While there is some knee-jerk allure to the question, the case law is settled: A person faced with an unconstitutional licensing law may ignore it and engage with impunity in the exercise of the right of free expression for which he law purports to require a license. Where that person does so, the law will not preclude constitutional attack because the defendant merely did not apply for a permit. (Shuttlesworth v. Birmingham (1969) 394 U.S. 147, 151, fn. 2; Freedman v. Maryland, (1965) 380 U.S. 51, 55-56; Staub v. City of Baxley, (1958) 355 U.S. 313, 318-319; Burton v. Municipal Court (1968) 68 Cal.2d 684, 687-688; see also, Hillman v. Britton (1980) 111 Cal.App.3d 810, 814-815.) “A person faced with an unconstitutional licensing law may ignore it and engage with impunity in the exercise of the right of free expression for which the law purports to require a license, and he is not precluded from attacking its constitutionality because he has not applied for a permit.” (Aaron v. Municipal Court (1977) 73 Cal.App.3d 596, 599, fn. 2.)
 
Nevertheless, if Supreme Court holdings are not enough, this court can reason by induction. In order to have standing to challenge a statute, the party attacking it must show some injury—actual or threatened. (Doremus v. Board of Education of Borough of Hawthorne (1952) 342 U.S. 429; Andal v. City of Stockton (2006) 137 Cal.App.4th 86, 94.) Certainly a criminal defendant faces injury that is both particular and concrete, both actual and imminent. (Lujan v. Defenders of Wildlife (1992) 504 U.S. 555; see also Cornelius v. Los Angeles County Metropolitan Transp. Authority (1996) 49 Cal.App.4th 1761.) The Supreme Court explained that when contesting the constitutionality of a criminal statute, “it is not necessary that [the challenger] first expose himself to actual arrest or prosecution to be entitled to challenge [the] statute that he claims deters the exercise of his constitutional rights.” (Steffel v. Thompson (1974) 415 U.S. 452, 459; see Epperson v. Arkansas (1968) 393 U.S. 97.) The Supreme Court has extended their rules even further, explaining that where a challenger has merely alleged an intention to engage in conduct affected with a constitutional interest, but proscribed by statute with the threat of prosecution, he “should not be required to await and undergo a criminal prosecution as the sole means of seeking relief.” (Doe v. Bolton (1973) 410 U.S. 179, 188.) It follows then, that someone faced with the criminal liability—liability the Supreme Court held they need not encumber—has standing as well. (E.g., Babbitt v. United Farm Workers Nat. Union (1979) 442 U.S. 289.) If threat of imminent criminal prosecution is sufficient for standing, so too is the actual prosecution. (See Dombrowski v. Pfister (1965) 380 U.S. 479, 486-487.)
For instance, in People v. Fogelson, the California Supreme Court found no merit in a standing argument relating to an ordinance that required persons to obtain permits in order to solicit donations while at the Los Angeles International Airport. (People v. Fogelson (1978) 21 Cal.3d 158.) The criminal defendant had been convicted of the unconstitutional ordinance and brought his challenge on appeal. The city contended the defendant lacked standing because he never applied for a permit. Our high court rejected the argument out of hand, “"It is… settled that petitioners have standing to attack the constitutional validity of [an] ordinance which they are charged with having violated even though they have failed to allege that they attempted to comply with its permit requirement. (Citations.)” (Id. at 162, fn. 3 [citations omitted].) So too here. 
IV. The Prosecution Bears the Burden to Establish the Prosecution is Constitutional

Related to the standing question is the question of which party bears the burden of proof. The defense expects the prosecution to urge that the defendant needs to show a concealed weapons permit would have been issued. This is incorrect. As Bruen makes unequivocal, the Government bears the burden of proving the constitutionality of its action. (Bruen, at 29, 42 [“… the burden falls on respondents to show that New York’s proper-cause requirement is consistent with this Nation’s historical tradition of firearm regulation.”].) The prosecution cannot demonstrate either that California’s licensing scheme is constitutional or, that it is lawful as-applied to the defendant due to some pre-existing fact that would make the defendant otherwise ineligible for a concealed carry permit, regardless of the “good moral character” and “good cause” factors in § 26150. 
Conclusion
The charges here do not require proof of any objective factors, such as the existence of a prior conviction or a pending restraining order. As such, if the defendant had a concealed carry permit, he would have a complete defense. Because the State Scheme is unconstitutional, this court must dismiss the charges. 
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� Undesignated statutory references are to the California Penal Code. 


� New York State also generally forbids open carry, thus closed carry would be the only manner in which persons could engage in their Second Amendment rights. (N.Y. Penal Law, § 400.00; see Kachalsky v. County of Westchester (2012) 701 F.3d 81, 86.) 


� Admittedly, not all of California firearm-related restrictions are unconstitutional. For instance, regulations related to firearms possessed by persons restrained from contacting or harming another based on court order may survive Bruen. (§ 29825.) So too might restrictions prohibiting firearm possession by those convicted of felonies or certain misdemeanors or subject to a restraining order. (E.g., § 29900, § 29905, § 29825.) So to might certain regulations regarding highly dangerous or unusual weapons. (§§ 30600 et seq.) This motion does not address these issues. 


� This court may also view the issue as a facial challenge to the statute. Indeed, Bruen was decided on its face without an evidentiary hearing on who is getting concealed carry permits in New York State. (Bruen, at 126-127 [Breyer, J., dissenting].) Because the California state scheme is near-identical, it fails the same facial challenge. 





~ 3 ~

