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County of IMPERIAL


	
The People of the State of California,

Plaintiff;  
                     v.


DEFFIRST DEFLAST,
Defendant. 
	Case no.:  CASENUMBER
D.A. no.:  DANUMBER

Notice of Motion and Motion to Suppress Evidence under Penal Code section 1538.5, Local Rule 4.1.6, People v. Williams (1999) 20 Cal.4th 119, and People v. Wilder (1979) 92 Cal.App.3d 90

Date:
Time:
Dept:

Evidentiary Hearing: Yes
Estimated Time:


TO: 	The Honorable Judge, and the Imperial County District Attorney:
Please take notice that on the above date, time, and location, defendant DEFFIRST DEFLAST will move the court to suppress evidence under Penal Code section 1538.5.  Defendant requests under Local Rule 4.1.9, that the proceedings be electronically recorded. Defendant also puts prosecution on notice of Harvey-Madden requirements.
The basis for the motion is that the following searches and seizures were conducted without a warrant and were thus unreasonable:
1. The initial detention of the Defendant.
2. The prolonged detention of the Defendant in order to do FSTs.
3. The arrest of the Defendant.
4. The search incident to arrest of the Defendant.
The defendant asks the following to be suppressed:
1) Any observations made by El Centro Police Department officers Jeffrey Brown (E365), Jesus Viesca (E2345), Francisco Munoz (E344),  or any other law enforcement personnel;
2) Any and all statements made by Defendant;
3) Any and all statements and observations made by witnesses present at the scene of the alleged incident;
4) Any other evidence, tangible or intangible,  seized as a result of the detention and arrest of Defendant;
5) Any photographs, video recordings, or audio recordings made in connection with the incident; and 
6) Any and all field tests, lab tests, and results relating to the above listed items.
This motion will be based on this notice, the attached memorandum of points and authorities, and on such oral and documentary evidence that may be presented at the hearing of this motion.

	Dated: _____________________
	Respectfully Submitted,

       Benjamin Salorio 
       Imperial County Public Defender

By:	_________________________
	Wayland Chang
        Deputy Public Defender
	
       Attorneys for Defendant
	DEFFIRST DEFLAST
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Memorandum of Points and Authorities in Support of Motion



An introduction
STATEMENT OF THE CASE
Something something
STATEMENT OF FACTS
Something happened and then something happened.
POINTS AND AUTHORITIES
When a search or a seizure are warrantless, the government has the burden of proof of proving that the search or seizure was reasonable.
According to the United States Constitution, “The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated . . . .” (U.S. Const., 4th Amend.) The Fourth Amendment applies to the states through the Due Process clause of the Fourteenth Amendment. (Mapp v. Ohio (1961) 367 U.S. 643, 660.) To enforce the Fourth Amendment to the United States Constitution, Penal Code section 1538.5 provides that a “defendant may move . . . to suppress as evidence any tangible or intangible thing obtained” where “the search or seizure without a warrant was unreasonable. (Pen. Code, §1538.5, subd. (a)(1)(A).) A search or seizure without a warrant is presumptively unreasonable. (California v. Carney (1985) 471 U.S. 386, 390.) The prosecution has the burden of proving that a warrantless search was reasonable. (Badillo v. Superior Court (1956) 46 Cal.2d 269, 272.)
The Williams–Wilder procedure
The Court of Appeal in Wilder v. Superior Court (1979) 92 Cal.App.3d 90 [Wilder], recommended a procedure for Penal Code section 1538.5 motions. First, the defendant should move “to suppress specifically described evidence upon the ground such evidence was seized without a warrant.” (Id. at p. 96.) The defendant can “simply assert the absence of a warrant.” (People v. Williams (1999) 20 Cal.4th 119, 130 [Williams].) This in itself will be “a sufficient first pleading.” (Wilder, at p. 96.) The prosecutor then responds with a justification prior the hearing “based upon the facts he is expected to prove at the hearing.” (Id. at pp. 96–97.) The prosecution has “the burden of proving that the warrantless search or seizure was reasonable under the circumstances. (Williams, at p. 130.) Then, the defendant files “a written response to the attempted justification prior to the hearing.” (Wilder, at p. 97.) The defendant “must present any arguments as to why the justification is inadequate.” (Williams, at p. 130.) Otherwise, the defense has laid a “trap” for the prosecution if it is completely silent at the trial court and waits until the appeal to make arguments. (Id. at p. 131.) But the defendant does “not have to help the prosecution step-by-step to make its case. The degree of specificity that is appropriate will depend on the legal issue the defendant is raising and the surrounding circumstances. Defendants need only be specific enough to give the prosecution and the court reasonable notice.” (Id. at pp. 130–131.) Williams mention that “the court should grant a continuance if necessary to allow the prosecution to offer additional evidence,” but this is only in the context of if the defendant has waited until after the hearing to challenge the prosecution’s justification. (Williams, at p. 134.)
The Wilder court explained the benefits to the process. “[T]his procedure serves to focus the litigation upon the only relevant issues — the justifications relied upon by [the prosecutor] to sustain the warrantless seizure. Thus, the issues are narrowed and sharpened to the benefit of all concerned.” (Ibid.) Prosecutors “benefit from this procedure because it precludes a pitfall for the unwary prosecutor.” 
[bookmark: _GoBack]The California Supreme Court approved the Wilder procedure in People v. Williams (1999) 20 Cal.4th 119. Recently, Davis v. Appellate Division (2018) 23 Cal.App.5th 387, 395, confirmed that “when the basis of a motion to suppress is a warrantless search or seizure, a defendant is not required to anticipate the prosecution's justifications.” However, “the defendant must identify which of the searches or seizures he or she challenges as unlawful.” (Ibid.) The Defendant has done so on page 2 of this motion.
Local Rule 4.1.6
Local Rule 4.1.6 implements the Williams–Wilder procedure. Subdivision (c) of the rule states:

Defendant must specify the precise grounds for suppression of the evidence, including the inadequacy of any justification for the search and seizure. If defendant’s motion alleges the lack of a warrant as the sole basis for suppression, any opposition filed by the People shall specify the justification for the warrantless search. The defendant shall then file and personally serve a reply brief at least two court days before the hearing specifying the inadequacies of the justification. The raising of new issues in the reply may constitute good cause for continuance to permit the People to prepare for the hearing.
Local Rule 4.1.6 specifically provides that the lack of warrant may be the sole basis for suppression, and it is up to the prosecution to justify the lack of a warrant.
A local rule regarding motions to suppress is valid “only to the extent that is not inconsistent with section 1538.5, Williams, at other applicable statute or case law.” (People v. Smith (2002) 95 Cal.App.4th 283, 301 [interpreting a similar local rule in San Diego].) Thus, despite a local rule requiring filing of a reply by the defendant, “if the prosecution files a responsive brief, neither section 1538.5 nor Williams requires the defendant to file a reply brief showing the inadequacies of its justification.” (Smith, at p. 302.) 
CONCLUSION
The search and seizure in this case was without a warrant. The prosecution must justify why the search and seizure in this case was reasonable, even though there was no warrant.

	Dated: ______________________
	Respectfully Submitted,
       Benjamin Salorio 
       Imperial County Public Defender

By:	_________________________
	Wayland Chang
        Deputy Public Defender

	Attorneys for Defendant
	DEFFIRST DEFLAST
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MEMORANDUM OF POINTS AND AUTHORITIES

PROOF OF SERVICE
Case name: 	People v. DEFFIRST DEFLAST
Case number:	CASENUMBER

I am a citizen of the United States and a resident of the County of Imperial in the State of California. I am over 18 years old and am not a party to this action. My office address is:

Imperial County Public Defender
895 Broadway
El Centro, CA 92243

I served the following documents on Tuesday, September 11, 2018:

Notice of Motion and Motion to Suppress Evidence Under Penal Code section 1538.5, Local Rule 4.1.6, People v. Williams (1999) 20 Cal.4th 119, and People v. Wilder (1979) 92 Cal.App.3d 90.

I served the documents on the following people:

Imperial County District Attorney
County Administration Building
940 West Main St, Suite 102
El Centro, CA 92243

The documents were served by the following means:

[  ] by personal service. I personally delivered a true and correct copy to the above address. I left a copy with the receptionist, which was date-stamped. I also received back from the receptionist a date-stamped copy.

[   ] by personal service of a true and correct copy to an Imperial County Deputy District Attorney, whom I believe is the assigned prosecutor, in the El Centro Courthouse at 939 W. Main St, El Centro, CA 92443.

[   ] by fax

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.

Executed in El Centro, California on September 11, 2018.
	
	By:	_________________________
	Wayland Chang
	Attorney for Defendant
	DEFFIRST DEFLAST
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