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PLEASE TAKE NOTICE that on March 25, 2020 at 1:30 p.m., or as soon thereafter as the matter may be heard, in the present court department, this defendant, by and through their Assistant Public Defender, will move the court for release on his own recognizance as well as a group of persons held in pretrial confinement and facing misdemeanor charges and, for some, petitions to revoke their supervision. This motion is based on this notice, the pleadings, court records, the attached memorandum of points, and any evidence or argument presented at the hearing.
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SUPERIOR COURT OF CALIFORNIA, COUNTY OF SACRAMENTO

	PEOPLE OF THE STATE OF CALIFORNIA,
          
                       Plaintiff,
           v. 

CLIENT, ET AL.
(Pretrial detainees facing misdemeanor charges)
            Defendants.
	Case No.: CASE NUMBER, et al, 

Department No. 47

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF MOTION FOR O.R. 



Time is not the main thing. Time is the only thing. The Constitution requires confined persons be treated within the minimum civilized norms of society. In the midst of a global pandemic, where preventing the spread of a life-threatening virus requires we all maintain a safe distance from others, those civilized norms call upon people to remain in their homes, practice good hygiene and sanitation, avoid crowds, and generally stay six feet apart from another. Those civilized norms are denied to people currently confined in the Sacramento County jail system.[footnoteRef:1] Numerous physicians and medical professionals—including at least two UC Davis residents who have provided care in the jail—agree that this jail must reduce its population in view of the pandemic health crisis. [1:  Under California law, the public defender must, upon request, represent indigent persons in proceedings relating to the nature or conditions of detention, treatment, or punishment resulting from criminal of juvenile proceedings. (Cal. Gov. Code, § 27706.) The Public Defender represented Mr. Client but did not represent all persons mentioned in this motion. As to those persons, the Public Defender has reached out to the Conflict Criminal Defender and the entities have agreed to jointly pursue relief. ] 

By not substantially reducing the jail population, we increase the risk to the entire community.[footnoteRef:2] Balancing that risk against the low risk of releasing the defendants discussed herein, there is just one reasonable conclusion: the jail population must be substantially reduced. That is why District Attorneys in Contra Costa and San Francisco Counties—and throughout the United States—are calling for dramatic reductions in jail population. [footnoteRef:3]  (Exhibit C)  [2:  This pandemic health crisis is forcing our justice system to confront over-incarceration, a problem that disproportionately harms impoverished communities and communities of color. There is an existing consent decree already in place because of over-crowding and inadequate mental health care and accommodations for the disabled. The groups of people we ask this court to release all are lower risk and can be released without posing an undue risk to our community. The Public Defender is aware of a not-yet release jail population study that analyzes the public safety risks presented by the population typically detained by the county’s incarceration policies and procedures. Should the study be relevant, the Public Defender will direct the court’s attention to it once it is released. 
]  [3:  https://www.sfchronicle.com/crime/article/Coronavirus-San-Francisco-Contra-Costa-15137291.php, accessed March 18, 2020. See also Exhibit D. ] 

The jail system is not a closed, sterile environment. The number of inmates within the Sacramento County jail system imperils not only the accused and convicted, but law enforcement, medical providers, jail custodians and staff, and the community at large. Because the jail system operates by double-celling many confined persons, containment is impossible unless the court takes steps to reduce the population. Just as how the public must take steps to “flatten the curve” in their communities, we must flatten the curve within the jail system. Once the virus reaches the jail system, the infectious nature of COVID-19 will quickly overwhelm jail medical staff, forcing the community’s medical infrastructure to provide care for the over 4,000 persons who will be near-certain to contract the disease. 
The jail population must be reduced to a number low enough to allow for necessary social distancing, enable staff to maintain sanitary conditions, and protect the medical infrastructure from destabilization and becoming overwhelmed by the pandemic. Broadly, only those inmates who would present a clear and present danger should remain confined. Petitioners by the attached documents and declarations and by evidence to be presented at a hearing, offer testimony to inform the issue and allow the court to act prudently, speedily and decisively. By allowing the jail system to operate at single-cell capacity, the court can save lives. Without precautionary measures, COVID-19 will destabilize the jail system’s emergency medical infrastructure. 
Defendant proposes the release of confined persons who do not present significant safety risks to the public. (Pen. Code, § 4004.) Specifically, persons held in pretrial confinement and facing misdemeanor charges and, for some, petitions to revoke their supervised status. Even if the court declines to release Defendant, by releasing other incarcerated persons, the court can stall the spread of COVID-19. Therefore, Defendant has an interest in the release of other incarcerated persons. 
Defendant also requests the court to make an order for the jail to take life-saving precautionary measures. Those measures include ensuring proper medical care and sanitary conditions. The measures also include reducing the jail population to give the system a fighting chance at containing the virus. 
The Sacramento Public Defender asks this court to speak to this crisis with a deliberative and decisive voice. We call upon our justice partners to join us in addressing this crisis. As the District Attorney for the County of Sacramento, Anne Marie Schubert, said before the County Board of Supervisors, ““It’s everyone’s moral responsibility to act today, not tomorrow or next week… time isn’t the main thing. Time is the only thing right now.”[footnoteRef:4] Because continued pretrial confinement and post-conviction incarceration jeopardize public safety, this court must take measures to release certain detainees and the Defendant. This motion is based on the attached points and authorities, and any evidence adduced at the hearing on this motion. [4:  https://www.facebook.com/SacCountyDA/?__tn__=%2Cd%2CP-R&eid=ARBfXvKdmZBvOe2ZnqZ5ii8PvE_bqRyD436GovsJTgXOIKQYQ_VzXb5ifuLkiBipP5rN9UWeWtUt55q2, accessed March 20, 2020.] 


Inmates Proposed for Release 
Persons Held in Pretrial Confinement and 
Facing Misdemeanor Charges

The Public Defender moves this court to release the persons discussed below. These persons are all facing misdemeanor charges and, for some, proceedings to revoke their supervision including probation or parole.[footnoteRef:5] Due to the length, Petitioner respectfully requests to file the proposed list as Appendix 1. [5:   The Writ of Habeas Corpus is available to provide relief to classes of inmates pleaded at petitioners, and to redress dangers relating to the conditions of confinement. “The writ of habeas corpus is, of course, an appropriate procedure to challenge the legality of confinement or to allege unlawful restraint on liberty ‘. . . under any pretense whatever . . . .’ (Pen. Code, § 1473, subd. (a).) A habeas corpus petition is likewise available to seek a declaration and enforcement of an inmate’s rights. (In re Davis (1979) 25 Cal.3d 384, 387.) ¶ Moreover, a trial court may grant habeas corpus petitioners "prospective or class relief" to redress recurring deprivations of rights at correctional facilities.” (Mendoza v. County of Tulare (1982) 128 Cal.App.3d 403, 420; see also Williams v. Richardson (8th Cir. 1973) 481 F.2d 358.)
] 

The proposal may include persons who: (1) have a conflict of interest with the Public Defender; (2) wished to represent themselves; or, (3) were represented by members of the private bar. As to these three categories of persons, the Public Defender does not assert any attorney-client relationship. Their release relates to Petitioner and other persons represented by the Public Defender by virtue of stifling the spread of COVID-19. Even if Petitioner is not released, the conditions of confinement are improved and made less dangerous by the release of others. 



Changed Circumstances
Covid-19 (Coronavirus) Outbreak

Sacramento is experiencing a COVID-19 outbreak via community transmission. The virus has a mortality rate ten-times (10x) greater than the seasonal flu and is more infectious than the Ebola virus. (See Exhibit B, Letter dated March 17, 2020 from Drs. Mary Kaythryn Orsulak, MD, MPH, Christina Bourne, MD, MPH, and Ian Kim, MD, MBA and over 60 other signors.) The virus is spread through respiratory droplets, transmitted between persons in close contact and who share objects and surfaces. (Exh. B, p. 1.) The virus is even viable in the air. (Ibid.) 
In light of the severe public health consequences, officials on every level of government have announced large-scale efforts to combat the crisis. Combating the crisis includes saving lives not only through decreasing the number of infected persons, but “flattening the curve” of infected persons so that emergency health services are not overwhelmed.[footnoteRef:6] The Mayor of Sacramento announced steps to mitigate the outbreak, including canceling public events.[footnoteRef:7] On March 17, 2020 Sacramento County health officials issued a directive for all county residents to shelter in place, effective immediately.[footnoteRef:8] Two days later, Governor Gavin Newsom issued an executive order that all Californians must stay home with limited exceptions.[footnoteRef:9] The health directives issued by the Center for Disease Control and Prevention include requiring all persons maintain six (6) feet of space between themselves and others, frequently wash their hands, have access to fluids, tissues, and plastic bags for hygiene and sanitation.[footnoteRef:10] Other public health officials recommended community actions to reduce people’s risk of being exposed to COVID-19. Measures to reduce the spread of COVID-19 Coronavirus, include social distancing and that people over 60 or with underlying health conditions stay at home as much as possible.[footnoteRef:11] [6:  https://www.flattenthecurve.com/, accessed March 17, 2020.]  [7:  https://sacramentocityexpress.com/2020/03/12/sacramento-city-leaders-announce-emergency-measures-to-help-residents-and-businesses-affected-by-covid-19/, accessed March 17, 2020.]  [8:  https://www.sacbee.com/news/coronavirus/article241276226.html, accessed March 17, 2020.]  [9:  Gov.ca.gov]  [10:  https://www.cdc.gov/coronavirus/2019-ncov/community/homeless-shelters/plan-prepare-respond.html, accessed March 17, 2020]  [11:  https://www.cdc.gov/coronavirus/2019-ncov/index.html, accessed March 17, 2020.] 

The above health directives are impossible in the institutional setting. (See Exh. B; See also Jail Operations Audit, Office of the Inspector General, September 2009[footnoteRef:12].) The Sacramento County Main Jail has 1,250 cells[footnoteRef:13] and currently houses approximately 1,900 inmates. The Rio Cosumnes Correctional Center (the Branch) uses pod-style housing able to confine 1,625 inmates. The Branch currently holds 1,700 inmates. Both locations confine numbers of people far beyond what is reasonable considering the emergency, life-saving orders instituted at various levels of government. Moreover, both institutions double-cell confined persons, thereby making the six-foot requirement impossible. To add to the numbers, hundreds of Sheriff’s personnel staff both institutions and have close contact with the inmates. [12:  http://www.inspectorgeneral.saccounty.net/Documents/sac_020670.pdf, accessed March 18, 2020.]  [13:  https://www.disabilityrightsca.org/system/files/file-attachments/702701.pdf, access March 17, 2020. See also, fn. 6.] 

When coronavirus suddenly exploded in China’s prisons, there were reports of more than 500 cases spreading across five facilities in three provinces.[footnoteRef:14] In Iran, 85,000 inmates were temporarily released back into the country amid virus fears.[footnoteRef:15] The Federal Bureau of Prisons has recognized the danger of coronavirus and is implementing radical conditions in response to the dangers presented by COVID-19.[footnoteRef:16] Changes are needed to preserve our justice system infrastructure, protect constitutional rights, and save lives.  [14:  https://apnews.com/af98b0a38aaabedbcb059092db356697, accessed March 17, 2020.]  [15:  https://apnews.com/af98b0a38aaabedbcb059092db356697, accessed March 17, 2020. See also, https://www.foxnews.com/world/iran-inmates-coronvirus-release, accessed March 18, 2020.]  [16:  https://www.bop.gov/resources/news/20200313_covid-19.jsp accessed March 17, 2020] 

Penal institutions across America are starting to take actions to slow the spread of COVID-19. In San Diego, the District Attorney worked with the Sheriff’s Department to release low-level non-violent offenders who may have been released but for their court closure.[footnoteRef:17] The San Diego District Attorney is also looking to identify and release non-violent medically vulnerable inmates, as well as defendants nearing the end of their sentence. Los Angeles County has reduced its inmate population by 6% and is currently looking to release more, including those with less than 30 days left to serve, pregnant women, older inmates, and those whose bail is less than $50,000.[footnoteRef:18] Alameda County released 250 inmates on March 20.[footnoteRef:19] [17:  https://www.cbs8.com/article/news/health/coronavirus/san-diego-da-sheriff-to-release-inmates-to-reduce-vulnerable-jail-population/509-75730ca5-445a-4811-9024-6aeb1d9c2777, accessed March 22, 2020]  [18:  https://www.latimes.com/california/story/2020-03-20/california-releases-more-jail-inmates-amid-coronavirus-crisis, accessed March 22, 2020]  [19:  https://www.sfchronicle.com/crime/article/Alameda-County-releases-250-jail-inmates-amid-15147332.php, accessed March 22, 2020] 

In a Joint Statement from Elected Prosecutors, they urge courts and jails to take swift action to reduce jail populations and stop the spread of COVID-19. (See Exhibit C.) They write: “We, as elected prosecutors, have an obligation to protect the safety and wellbeing of everyone in our community, regardless of their race, ethnicity, or country of origin. Those obligations extend behind prison walls. And they require elected prosecutors to step up in this time of growing public health concerns to address the needs and rights of individuals in these facilities.”
They urge the following action:
· First and foremost, we urge local officials to stop admitting people to jail absent a serious risk to the physical safety of the community. Policymakers, prosecutors and criminal justice leaders should also take steps to dramatically reduce detention and the incarcerated population. To that end, we believe that elected prosecutors should work with public health officials and other leaders in their communities to implement and advocate for the following reforms:
· Adopt cite and release policies for offenses which pose no immediate physical threat to the community, including simple possession of controlled substances.
· Release all individuals who are being detained solely because they can’t afford cash bail, unless they pose a serious risk to public safety. 
· Reduce the prison population to minimize sharing of cells and ensure that there are sufficient medical quarantine beds, and enough staff, to promote the health and safety of staff, those incarcerated, and visitors. 
· Identify and release the following people immediately, unless doing so would pose a serious risk to the physical safety of the community: 
· Individuals who are elderly; 
· Populations that the CDC has classified as vulnerable (those with asthma, cancer, heart disease, lung disease, and diabetes); 
· People in local jails who are within 6 months of completing their sentence; and 
· People incarcerated due to technical violations of probation and parole. 
· Put in place procedures and advocate for reforms that enable past lengthy sentences to be revisited and support release for those individuals who can safely return to the community. 
Exhibit C.
Time is of the essence, as confirmed cases of COVID-19 are spreading throughout jails and prisons. A spokesman for New York City jails reported that as of March 22, they had 46 cases – 17 staff and 29 inmates.[footnoteRef:20] Disgraced producer Harvey Weinstein was one of two inmates who tested positive for the virus just weeks into serving his 23-year sentence at a New York prison.[footnoteRef:21] Other positive prison cases are in Massachusetts,[footnoteRef:22] Georgia,[footnoteRef:23] Alabama,[footnoteRef:24] Washington,[footnoteRef:25] and even here in California.[footnoteRef:26]  [20:  https://nypost.com/2020/03/22/nyc-jails-see-outbreak-of-coronavirus-cases-with-exponential-increase-expected/, accessed March 22, 2020]  [21:  https://news.yahoo.com/harvey-weinstein-tests-positive-prison-214852127.html, accessed March 22, 2020]  [22:  https://www.wcvb.com/article/inmate-at-bridgewater-prison-massachusetts-treatment-center-tests-positive-for-coronavirus-officials-say/31846456#, accessed March 22, 2020]  [23:  https://www.wsbtv.com/news/local/3-inmates-georgia-prison-test-positive-coronavirus/ZZNTGOTWKVARDJ2B7QSDP25G4U/, accessed March 22, 2020]  [24:  https://www.montgomeryadvertiser.com/story/news/2020/03/19/alabama-prisons-employee-positive-covid-19-coronavirus-infection/2879847001/, accessed March 22, 2020]  [25:  https://www.buzzfeednews.com/article/christopherblackwell/coronavirus-prisoners-washington-guard-covid-bleach-clorox, accessed March 22, 2020]  [26:  https://www.sacbee.com/news/coronavirus/article241371616.html, accessed March 22, 2020] 

With confirmed cases that indicate community spread, the time is now to take action to protect vulnerable populations and the community at large. People regularly cycle in and out of jails and prisons, people who work in them leave and return daily, attorneys visit their clients, and visitors regularly stream through. Viruses of all kinds have multiple entry points, and those that enter tend to spread fast. Outbreaks of the flu regularly occur in jails, and during the H1N1 epidemic in 2009, many jails and prisons dealt with high numbers of cases.[footnoteRef:27] Many people who are incarcerated also have chronic conditions, like diabetes or HIV, which make them vulnerable to severe forms of COVID-19. The California Department of Corrections and Rehabilitation is already taking extraordinary steps to address the critical situation, cancelling civilian visits and limiting outside contact with inmates.[footnoteRef:28] Unlike CDCR, this court may make orders to release the most vulnerable population and detainees who, for one reason or another, are not a public safety risk. [27:   https://www.theverge.com/2020/3/7/21167807/coronavirus-prison-jail-health-outbreak-covid-19-flu-soap, accessed March 17, 2020.]  [28:  https://www.cdcr.ca.gov/covid19/, accessed March 17, 2020.] 



Points & Authorities

This court must release persons who fall within four categories. Defendant falls within at least one of these. The following categories include those serving a sentence and those held in custody in pretrial confinement.
I. Pursuant to Penal Code § 4004, this Court Should Order the Release of Confined Persons Identified in this Pleading

Upon a showing of good cause, the superior court may order the release of prisoners confined in the county jail both pretrial and after conviction. (Pen. Code § 4004.)[footnoteRef:29] In weighing good cause, the court must consider (1) whether the person presents a substantial danger to the public if released, (2) whether the persons has followed the rules and regulations of incarceration, and (3) the nature of activities which the inmates hopes to engage in once released. (Block v. Superior Court (1998) 62 Cal.App.4th 363.)  [29:  Under 18 U.S.C. § 3626, a court may order prospective relief to address county jail confinement conditions. Under section 3626, a court may not enter a prisoner release order unless a previously-entered order has failed and the jail had adequate time to comply. Recently, the Eastern District of California issued a Consent Decree to address the medical and mental health care within the Sacramento County jail system. Defendant requests the court to take judicial notice of the Consent Decree in Mays et al. v. County of Sacramento, Case No. 2:18-CV-02081, Order Filed Jun. 20, 2019. Due to the length, Defendant respectfully requests to lodge copies with court and counsel upon request. 

Defendant also may seek state civil remedies, including injunctive relief under Cal. Civ. Code, § 52.1, the Tom Bane Civil Rights Act, and § 526 [describing injunctive relief].  ] 

Here, the Public Defender has identified four categories of incarcerated that the court should order released. Each category represents a class of persons who, based on their criminal conviction and/or alleged offense, are not substantial dangers to the public. Once released, these persons will seek to shelter-in-place as directed by the Sacramento County, Department of Public Health, the Governor of California, and the federal Center for Disease Control. If these persons fall ill, they will hope to engage in medical care.
Moreover, good cause is all the more present to ensure the jail emergency medical system is not overwhelmed. The jail has a small medical unit that does not have the capacity to treat mass numbers of inmates needing ventilators and hospital beds. The Sacramento County jail system double-cells most or all confined persons. Due to the nature of COVID-19, this makes containing spread impossible for the Sheriff’s Department. Reducing the jail population is necessary to preserve the health and lives of confined persons, deputies, sheriff staff, medical staff, and their families. 

II. The Legislature Requires the Release of Misdemeanor Defendants Held in Pretrial Detention

Any person who has been arrested for, or charged with, an offense other than a capital offense may be released on his or her own recognizance by a court or magistrate who could release a defendant from custody upon the defendant giving bail, including a defendant arrested upon an out-of-county warrant. A defendant who is in custody and is arraigned on a complaint alleging an offense which is a misdemeanor, and a defendant who appears before a court or magistrate upon an out-of-county warrant arising out of a case involving only misdemeanors, shall be entitled to an own recognizance release unless the court makes a finding on the record, in accordance with Section 1275, that an own recognizance release will compromise public safety or will not reasonably assure the appearance of the defendant as required. Public safety shall be the primary consideration. If the court makes one of those findings, the court shall then set bail and specify the conditions, if any, whereunder the defendant shall be released.

Pen. Code, § 1270 [repeal contingent]
If the above is repealed in November 2020, the law will require that, 
At arraignment, the court shall order a defendant released on his or her own recognizance or supervised own recognizance with the least restrictive nonmonetary condition or combination of conditions that will reasonably assure public safety and the defendant’s return to court unless the prosecution files a motion for preventive detention in accordance with Section 1320.18.

Pen. Code, § 1320.17 [enactment contingent].

Public safety is best met by reducing the jail population to prevent overwhelming emergency services within the county. 
In Bell v. Wolfish (1979) 441 U.S. 520, the United States Supreme Court explained that jail conditions for pretrial detainees is a due process issue. The Due Process Clause of the Fourteenth Amendment forbids the “taking of life, liberty or property without due process of law.” (People v. Frazer (1999) 21 Cal.4th 737, 768.) In Bell v. Wolfish, the United States Supreme Court held that the government may detain a person pretrial so long “as those conditions and restrictions do not amount to punishment or otherwise violate the Constitution.” (Bell v. Wolfish, supra, 441 U.S. at p. 535.) Continuing to confine persons awaiting trial in conditions that exponentially increase their risk of contracting a life threatening disease violates the Due Process Clause. (U.S. Const., Amend. V, XIV.) Moreover, it offends Equal Protection as it forces enhanced risk onto a population that cannot afford bail. (Ibid.) 
In the midst of a pandemic, the status quo operation of the of the Sacramento jail system does not serve a legitimate governmental purpose. (Bell v. Wolfish, supra, 441 U.S. at 538-539.) The Sacramento jail system frequently operates at or above capacity and cells typically house at least two persons. Continued confinement of this population endangers the detainee, sheriff’s deputies and jail staff, the community, and the county’s emergency services. 
COVID-19 implicates both medical and sanitary conditions. A pretrial detainee has a due process right to sanitary detention conditions similar to a convicted person’s rights under the Eighth Amendment to be free from cruel and unusual punishment. (See e.g., Whitnack v. Douglas County (8th Cir. 1994.) 16 F.3d 954, 957.) A pretrial detainee must be shown the minimal civilized measure of life’s necessities. (See Rhodes v. Chapman (1981) 452 U.S. 337, 347.) Continuing to double-cell detainees in the midst of a pandemic violates these rights. In short order unsafe sanitary conditions will overwhelm the county’s emergency medical service’s ability to provide even minimal care for incarcerated persons. As explained by medical professionals who have worked inside the Sacramento Jail system, the jail system lacks the sanitary conditions and medical infrastructure to adequately deal with COVID-19. (Exh. B.) 
III. This Court Must Release Particularly-Vulnerable Persons, Whether they are Presently Detained Pretrial or Serving a Sentence

The legal principles discussed above are equally applicable to particularly vulnerable persons, defined as those 60 and over or those with preexisting health conditions. The court must balance the risk these persons have of contracting the disease against the risk to the public posed by their release. The same public safety concerns addressed in this motion should be considered for this population as well; the court should and must consider the interests of justice, including the severity of the offense, balanced against the defendant's health status. Continued confinement of particularly-vulnerable persons who do not pose a public safety risk violates their rights to due process, to equal protection, and to be free of cruel and unusual punishment. 
The defendant is vulnerable because he is over the age of 60/has a serious medical condition.  The defendant moves the court for a bail hearing and an order granting own-recognizance release or release on appropriate financial or non-financial conditions. Money bail, as set, is beyond Defendant’s ability to pay, and operates as a no-bail detention order despite no court having made the findings required under state and federal law for a valid detention order under the present national, state and county declared emergency circumstances.  Defendant should not be detained before trial, as he is amongst the vulnerable population at elevated risk of getting very sick or dying from this disease. This court must order release on conditions narrowly tailored to the government’s interests in court appearance and public safety.[footnoteRef:30] [30:  Several judges in the Northern District of California have granted writs of habeas corpus on similar grounds to Humphrey. See, e.g., Coleman v. Hennessy (N.D. Cal. Jan. 5, 2018) No. 17-CV-06503-EMC, 2018 WL 541091 at *1; Rodriguez-Ziese v. Hennessy (N.D. Cal. Dec. 6, 2017) No. 17-CV-06473-BLF, 2017 WL 6039705, at *3; Reem v. Hennessy (N.D. Cal. Nov. 29, 2017) No. 17-CV-06628-CRB, 2017 WL 6765247, at *1.
] 

The various attachments and references demonstrate the extreme danger to anyone who is an at-risk person (older than 60 years, suffering from respiratory or other dangerous health maladies) and housed at the jail. Over-crowding increase that danger. The attachments and references also demonstrate that unnecessary confinement of people who may not be more at risk than the general population nonetheless increases the danger to persons who may come into contact with that person while in confinement, including fellow inmates and jail staff. The attachments also demonstrate that persons like defendant should be “self-isolating” to minimize the risk to their family and people they ordinarily come into contact with. Finally, confining people without a showing of extreme necessity endangers the community-at-large.
All persons are entitled to due process under the Fourteenth Amendment. Defendant is denied due process if he cannot obtain release from custody without delay, as we are in a state of national, state-wide and local emergency as declared by our various leaders. The process that is due under these circumstances requires speed as a necessary element. The court cannot delay releasing defendant without putting them, and all-around them, at lethal risk. As a matter of substantive due process, the weight of circumstances require release unless countervailing facts are demonstrated to the satisfaction of this court.

IV. The Court Must Release the “Non-Non-Non” Population and the Misdemeanor Population, Whether Pretrial or Serving a Sentence.

Defendants held for non-serious, non-violent, non-sex-registerable offenses should be released. So too should the entire population of persons confined for misdemeanor offenses. These inmates present a low risk to public safety unless they continue to be housed at the jail, where they cannot abide by the emergency orders and recommendations handed down by government leaders and science experts. It is inhumane, bad public policy and a violation of the Eighth Amendment to keep those persons confined without a demonstration of extreme necessity.

V. The Court Must Release Persons Who are Near Time-Served or Granted Probation and Serving Less than 1 Year as a Condition of that Probation.

An inmate serving a sentence has the constitutional right to a decent and humane living environment. Because the current jail conditions foster the rapid spread of COVID-19 and the mandatory safety protocols are near-impossible in the current custodial situation, continued confinement is cruel and unusual punishment. (US Const., amend. 8; 42 U.S.C. §§ 1997-1997j [Civil Rights of Institutionalized Persons Act]; 42 U.S.C. § 1983.) Specifically, the living conditions and available medical care make Defendant’s confinement constitutionally infirm. (See Helling v. McKinney (1993) 509 U.S. 25, Pugh v. Locke (M.D. Ala. 1976 406 F.Supp. 318, 331 [facility containing 2x number of inmates unfit for human confinement]; Cf. Rhodes v. Chapman (1981) 452 U.S. 337, 339-352 [double celling not cruel and unusual punishment if conditions do not deprive inmates of minimal necessities, including medical care and proper sanitation].) 
Persons who are within a reasonable time of completing their sentence should be released. There is no government interest in forcing an additional few days of confinement. The People and the judicial branch have already decided that this group of persons may soon rejoin society. Speeding up reentry by just a few weeks is in the interests of justice. 
As for defendants serving a probation condition issued as part of probation, the court has already determined they are amenable to release in the community. The government interest in keeping these persons incarcerated during the peak time of the virus’ spread is low. Balanced against the risk to public safety, including the community at large, the institutional community, and the institutional infrastructure, the government interest does not justify continued confinement. 

VI. Continued Confinement is Cruel and Unusual Punishment

Under the facts as shown by the attachments references above, confining Defendant without compelling necessity is cruel and unusual punishment under the Eighth Amendment. A failure to release defendant during the present crisis risks their life and health. A failure to release defendant subjects their family to increased risk of infection or death. Rarely in the history of the state have individual decisions concerning custody or release had such grave potential consequence to the community at large. Without compelling circumstances (not in play in this case) there is no justification for confining defendant. Confinement without extraordinary justification is cruel and unusual punishment. A refusal to release in the absence of compelling need displays a deliberate indifference to the current life-threatening crisis. (Estelle v. Gamble (1979) 429 U.S. 97.)

VII. If Defendant is Not Released, the Court Must Order the Sheriff to Take Necessary and Potentially Life-Saving Measures

The United States Supreme Court has made it clear that deliberate indifference to an inmate’s medical needs is unconstitutional. (See Estelle v. Gamble (1976) 429 U.S. 97, 103-106.) Sitting on the precipice of a dangerous pandemic, this court must order the Sheriff to engage in life-saving measures. While double-celling does not in and of itself violate the constitutional, confinement conditions that deprive institutionalized persons of essential medical care and sanitations do. (Rhodes v. Chapman, supra, 452 U.S. at 348.) Courts have a duty to protect the constitutional rights of institutionalized persons where the conditions of confinement make the risk of contracting a life-threatening disease a certainty. (See Id. at 352.) This court must order the sheriff to engage in the following protocols: 
· Release persons identified in the four categories discussed herein; 
· The defendant shall be screened for symptoms of COVID-19 on a daily basis. If the defendant shows any signs or symptoms of COVID-19, a COVID-19 test kit shall be administered within 24 hours.
· The defendant shall remain at least six feet away from any other person unless necessary to administer health care or in the course of an emergency.  
· The defendant shall not be housed in a room with any other person and shall not be transported in a vehicle that requires proximity to others of less than six feet.
· The defendant shall be provided hygiene items, to include at a minimum: tissues, hand sanitizer containing at least 60% alcohol, disinfecting wipes, soap, disposable latex gloves and face masks.
· All areas where the defendant is housed or transported shall be cleaned and disinfected prior to the defendant being housed or transported there. Afterward, whenever a person other than the defendant enters the area, the area shall be cleaned and disinfected.
· The defendant's cell must be cleaned and disinfected every 24 hours, at a minimum, regardless of whether anyone else has entered the area. The defendant must also be permitted to disinfect their own cell with disinfecting wipes.
· The defendant's clothing, linens, towels and any other porous items they will contact shall be cleaned and disinfected daily.
· The defendant shall be permitted to wash their hands regularly and thoroughly with an alcohol-based hand rub or soap and water.
If the Sheriff cannot comply with this mandate because of the present population of the jails, the Sheriff is to return to this court within 24 hours to propose a plan which will permit those conditions to be met.
Conclusion

Defendant should be granted release because the Defendant is among the vulnerable population at higher risk of getting very sick from this illness.
Defendant should be granted release because Defendant is a low risk to public safety and continued confinement is unnecessary in light of the public emergency. If the court does not release defendant, the Sheriff shall adhere to the protocols recommended in this motion.
				

Prayer:
As to each Defendant identified herein Defendant requests this court order that:
1. Defendant shall be released from the jail, with conditions as deemed necessary by this court; additionally, 
2. Defendant shall be housed single-cell, and identified in section VII of this motion;
3. Defendant receive such other and additional relief as is appropriate. 

Dated:					Respectfully submitted,

__________________________
Attorney Name
Assistant Public Defender

